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Chapter 10

CYPRUS

Eleana Spyris*

I INTRODUCTION

In Cyprus, mergers are regulated by the Control of Concentrations Between Enterprises
Law of 1999 (‘the Merger Law’) as amended. This law was enacted to regulate and
promote the competitive market in Cyprus, and to bring Cyprus into line with the merger
regime in the EU. The Law is implemented alongside the Protection of Competition
Law 13(I) of 2008, which replaces the old 1989 competition law and harmonises Cyprus
competition law with the acquis communautaire.

The Commission for the Protection of Competition (‘the CPC’ or ‘the
Commission’) is an independent body established by the Protection of Competition Law
207/1989, which has since been repealed and replaced by the Protection of Competition
Law 13(I) of 2008 (‘the Competition Law’). The CPC has the responsibility of examining
and ruling upon conduct that is deemed anti-competitive and in violation of the
Competition Law. In addition, by virtue of merger legislation, the CPC is provided with
a regulatory framework by which it can control mergers and takeovers that are classified
as being ‘of major importance’, thereby ensuring that no concentration between patties
that have economic strength in Cyprus will create or reinforce a dominant position in
the market affected.

The CPCis assisted in the duties it has with regard to the examination and regulation
of mergers by the Competition and Consumer Protection Service (‘the Service’). The
Service is a department of the Ministry of Commerce, Industry and Tourism and its
members are civil servants appointed under the Civil Service Law. Under the Merger Law
the Service must be given prior notification of concentrations of major importance, and
will then conduct a preliminary evaluation of the proposed concentration and prepare a
report for the CPC. The report will include the Service’s reasoned opinion regarding the
compatibility of the concentration with the requirements of a competitive market. In
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practice the Service rarely assumes the active role prescribed by the Merger Law, and is
not normally involved in the examination proceedings. Thus in practice, the notification
is submitted to the CPC and it is officials of the CPC who prepate the necessary report
for a decision to be taken by the members of the board of the CPC on the compatibility
of the concentration with the market.

The CPC has five members including the Chairman, currently Mr Costakis
Christoforou. The CPC meets regularly to issue decisions on concentrations notified
and other competition issues.

A merger or acquisition is classified as a concentration of major importance, and
must therefore be notified to the CPC, on the basis of three criteria set out in the Merger
Law, namely worldwide turnover, turnover in Cyprus and activities in Cyprus.

The Merger Law also allows for a concentration to be classified as being of major
importance if it is declared as such by an Order of the Minister of Commerce, Industry
and Tourism. Further details of notification requirements, time frames and so forth are
provided in Section 111, 7ufra.

II YEAR IN REVIEW

The CPC has experienced many upheavals in the past few years concerning its structure
and its composition. This has led to significant changes both with regard to internal
policies of the CPC and in terms of workload undertaken by the CPC. The Chairman of
the Commission changed three times within two years, and following a decision by the
Supreme Court of Cyprus,' two Commission members resigned in mid-December 2007,
leading to a short hiatus in its activities until 3 January 2008 as it was no longer lawfully
constituted. The court proceedings also led to a review of many of the decisions taken
by the CPC during the period in which it was held to have been illegally structured,
although decisions issued during this period with regard to mergers and acquisitions
were not re-examined.

The current Chairman was appointed on 2 April 2008, and new personnel
were recruited to deal with the substantial workload facing the CPC, due in part to
the instability brought about from the structural changes in personnel, and also due
to the decision of the Supreme Court requiring the CPC to re-examine all its previous
decisions in a specific time period. Under the new Chairman, significant internal policy
changes have also been implemented, allowing for the enhancement of the advisory
role of the CPC, and implementing a more direct and efficient approach in the merger
review process.

A further recent significant development was the enactment and implementation
of the Protection of Competition Law 2008, which was passed on 18 April 2008, and
which repealed and replaced the existing law in the area of competition protection. The
new Competition Law allowed for the application of competition rules embodied in
Articles 101 and 102 of the Treaty on the Functioning of the European Union® (‘the

1 Administrative Recourse No. 3902, dated 4 December 2007.
2 Formetly Articles 81 and 82 of the EC Treaty.
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TFEU’) within the Republic of Cyprus, so that the CPC is now the competent authority
for investigating and issuing decisions in relation to an infringement of Articles 101 and
102 TFEU. The new Competition Law further broadened and added to the powers of
the CPC with regard to on-the-spot investigations of enterprises, and information that
can be obtained, in addition to increasing the penalties that the CPC can impose in the
event of an infringement of the law.

The Competition Law complements the Merger Law, and cleatly defines the
roles and functions of the Service and the CPC, as well as the competition rules by
which mergers are examined. Its enactment brought about significant changes to the
competition regime in Cyprus, although its impact with regard to merger reviews has
not yet been significant.

In 2008, 29 proposed concentrations between enterprises were notified to the
CPC, of which only one concentration, which pertained to the pharmaceutical sector,
required a full investigation. In the following year there was a substantial increase in the
number of notifications to 31. This was partly due to the global economic environment
of 2009, which led to the merger of many firms for the purposes of surviving the
economic crisis, and also partly due to a policy change on the part of the CPC with
regard to its advisory role. With the provision of further guidance by the CPC on the
interpretation of merger legislation, parties to a concentration are in a better position to
know if their concentration falls within the scope of the Merger Law.

III' THE MERGER CONTROL REGIME

7 Obligation to notify

All concentrations of major importance must be notified to the CPC within one week of
the date of entering into or signing of the relevant agreement that will bring about the
merger or acquisition, or the publication of the relevant offer of purchase or exchange
or the acquisition of a controlling interest, whichever occurs first. If the concentration
is declared to be of major importance by a ministerial order, the concentration must be
notified from the date of notification of the relevant order.

A concentration takes place when either two or more previously independent
enterprises merge, or where one or more persons already controlling at least one
enterprise, or one or more enterprises acquire, directly or indirectly, whether by purchase
of securities or assets, by agreement or otherwise, control of the whole or parts of one
or more other enterprises. A concentration is also deemed to take place where a joint
venture is established that permanently carries out all the functions of an autonomous
economic entity. However, where such a third independent enterprise has as its object
or effect the coordination of the competitive behaviour of enterprises that remain
independent, the concentration is examined in accordance with the Competition Law.

The concept of control is defined as control that is comprised of rights, contracts
or any other means that either separately or in combination confer the possibility of
exercising a decisive influence on an enterprise, either by ownership or enjoyment rights
over the whole or part of the assets of the enterprise concerned, or through rights or
contracts that confer the possibility of decisive influence on the composition, meetings
or decisions of the organs of an enterprise.
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For a concentration to be deemed as being of major importance (other than by
ministerial order) and therefore requite notification and approval by the CPC prior to
being implemented, the following thresholds must all be satisfied:

a the worldwide aggregate turnover of at least two of the participating enterprises
in relation to each of these parties, must exceed €3,417,203;

b at least one of the parties to the concentration must engage in commercial
activities within the Republic of Cyprus; and

¢ the aggregate turnover of all the patticipating enterprises relating to the disposal

of goods or the supply of services within the Republic of Cyprus must amount
to at least €3,417,203 collectively.

As can be seen from the above, the thresholds are wide in scope, meaning that in
conjunction with the first threshold, if at least one participating enterprise conducts
activities in the Republic of Cyprus with turnover in excess of €3,417,203, the
concentration is deemed of major importance and subject to the requirement of
notification. This interpretation given to the thresholds by the CPC (discussed /zfra in
Section IV) essentially renders the second threshold academic, because where at least
one of the parties to the concentration registers a turnover in excess of €3,417,203 from
the sale of goods or supply of services in Cyprus, then it can be taken as a given that the
enterprise is engaging in commercial activities in Cyprus. The concept of ‘engaging in
commercial activities’ within the Republic of Cyprus has never been propetly interpreted
in relevant case law, and therefore remains unclear as to its relevance as a threshold in
determining a concentration to be of major importance.

The term ‘aggregate turnover’ of the participating enterprises set out in the
thresholds is defined by Schedule II of the Law as comprised of the amounts that derive
from the sale of products and the provision of services by the enterprises concerned
during the preceding financial year and that correspond to the ordinary activities of the
enterprises, after deducting discounts on sales, value added tax and other taxes directly
related to turnover. The turnover of enterprises in which the enterprises participating
in the concentration hold, directly or indirectly, more than half of the capital, business
assets or voting rights, or have the power to appoint more than half of the members of
the supervisory ot administrative board, is also included in the calculation. Additionally
included in this sum is the turnover of the patent companies of the parties to the
transaction (and the parent companies of those above them).

This definition of aggregate turnover in essence renders many mergers and
acquisitions as satisfying the notification thresholds, as only the parent company, or
parent group of one of the participating enterprises that supplies goods or services
within the Republic of Cyprus in excess of €3,417,203, could satisfy the third threshold
and trigger the notification requirement.

It should be noted that the following are not classified as concentrations, and
therefore are exempt from the obligation to obtain approval:

a The holding on a temporary basis of securities acquired for resale, by credit
institutions, financial institutions or insurance companies, the normal activities of
which include transactions and dealings in securities either for their own account
or on behalf of a third party. This is subject to the condition that such institutions
do not exercise voting rights in respect of the securities held, with the intention
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of determining the competitive behaviour of the said enterprise and that any
rights held are exercised only with the intention of disposing of all or part of
the enterprise in question, or of its assets or its securities. The disposal of such
securities must take place within a year of the date of acquisition.

b The same actions referred to above, as undertaken by investment companies.

¢ Control exercised by a liquidator, trustee in bankruptcy or similar office-holder
appointed under relevant legislation.

d Property transferred in accordance with a will or intestate devolution.

e A concentration that takes place between two or more enterprises, each of which

is a subsidiary of the same enterprise.
I An acquisition of control of an enterprise from another, which takes place by
stages over a period exceeding four years.

The party obligated to notify the proposed transaction is the enterprise acquiring control,
or in the event of a joint venture, both parties either jointly or separately.

Failure to notify a concentration of major importance within the time limit
specified in the Merger Law can result in a fine of up to €85,430 and an additional fine
of up to €8,543 for each day on which the infringement continues. Failure to provide
information required by the Merger Law is punishable by a fine of up to €51,258 and the
penalty for providing false or misleading information is a fine of up to €85,430.

i Time frame and procedure for notification

As mentioned above, any concentration for which the three thresholds set out supra are
satisfied must be notified to the CPC within one week of the date of entering into of
the relevant agreement bringing about the transaction that forms a concentration of
a major importance. There is no standard notification form as such, but Schedule 111
of the Merger Law sets out the information which must be submitted to the CPC for
review of the transaction. The CPC will review such notification may request any further
information required under Schedule III.

The examination of a notification falls into two phases, a preliminary review and,
if further investigation is warranted, a more detailed investigation.

In the preliminary phase the Service (in practice the CPC) receives the notification,
conducts a desktop review to ascertain whether it falls within the scope of application
of the Merger Law, and if so publishes a brief notice of the concentration (including
names of participants, nature of the concentration and economic sectors involved) in
the Official Gazette of the Republic of Cyprus. The notification is then examined to
ensure that it contains all the information required by Schedule 111 of the Law. If any
information is missing, the Service will request the necessary additional information to
secure compliance with the provisions of the Merger Law. The Service then carries out
an initial evaluation of the concentration and submits a written teport to the CPC. As
noted above, in practice this review and report are undertaken by undertaken by officials
of the CPC rather than the Service. The report must include a reasoned opinion as to
whether the proposed concentration can be declared compatible with the requirements
of the market in that it does not create or strengthen a dominant position in the affected
markets within the Republic of Cyprus.
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Once the report is drafted and submitted, the CPC will review it in a meeting
convened for the purpose and will decide whether the proposed concentration:

a falls within the scope of the Merger Law;
b is compatible with the competitive market; or
¢ raises serious doubts as to its compatibility with the competitive market

If the proposed concentration falls within the scope of the Merger Law and there are
serious doubts regarding its compatibility with the competitive matket, the CPC will
initiate a full investigation.

In either case the CPC will inform the notifying parties of the outcome of the
preliminary review.

The CPC must issue its decision within one month of the date of submission of
the notification or within one month from the date by which any additional information
requested by the CPC in compliance with Schedule 1II of the Law is submitted. If
the material submitted is exceptionally voluminous or complex the CPC may extend
the time limit by up to 14 days, provided it notifies the participants of its intention to
extend the time limit no later than seven days before the expiry of the initial one-month
period. Failure to do so or failure to provide a notice of a decision within the prescribed
time results in the proposed concentration being deemed to be compatible with the
requirements of the competitive market.

In the event of a full investigation the Service informs the parties of the
requirement for a full investigation and obtains from them any additional information
deemed necessary for conducting the investigation. Negotiations take place with
the parties for the possible differentiation of the circumstances giving rise to the
concentration, in addition to possible hearings and a report is prepared setting out
the findings of the investigation for consideration by the CPC, which will declare the
proposed concentration either compatible or incompatible with the requirements of the
competitive market.

The report must be submitted to the CPC no later than three months after
the date of receipt of the notification or from the date of receipt of any additional
information required under Schedule III of the Merger Law. The CPC’s decision must
be communicated to the parties within a further one-month period. However, these time
limits may be extended by the CPC to give it the necessary time to fulfil its obligations,
in the event that delay has arisen due to an omission of the participating enterprises
or their representatives. In any other case, and provided the CPC has not submitted its
decision to the Minister for examination, failure by the CPC to adhere to the time frame
set out in the Merger Law results in the concentration being considered compatible with
the requirements of the competitive market.

7i Non-implementation of transaction prior to obtaining approval

A concentration of major importance requiring notification under the Merger Law
cannot be put into effect until a notice of approval has been issued following either a
preliminary or detailed examination or an Order of the Council of Ministers.

103

Reproduced with permission from Law Business Research Ltd. This article was first published in The MergerControl Review, 1st edition (published
in September 2010 - editor llene Knable Gotts). For further information please email Adam.Sargent@Ibresearch.com



Cyprus

There is no provision with regard to ‘hold separate’ arrangements, and under
Cyprus law a concentration of major importance as defined under the Merger Law
cannot lawfully be put into effect anywhete in the world priot to approval by the CPC.

If a concentration is partially or completely put into effect before approval by the
CPC a fine may be imposed on the participating enterprise or enterprises responsible for
notification, amounting to up to ten per cent of the total turnover in the financial year
immediately preceding the concentration, together with a fine of up to €8,543 for each
day on which the infringement continues.

During a detailed ‘Phase II’ investigation one or more of the participants in
the proposed concentration may make a reasoned submission to the CPC that further
delay in consummating the concentration is likely to cause serious damages and that the
concentration should be allowed to be implemented pending the decision of the CPC. In
such a case the CPC, if it accepts the submission, will inform the participants in writing
that the whole or part of the concentration is approved temporarily without conditions
or under conditions determined by the CPC. Temporary approval does not preclude the
CPC from subsequently deciding that the proposed concentration is inconsistent with
the functioning of the market and prohibiting it.

There is no accelerated review process or temporary approval provision with
regard to the preliminary review procedure.

i Third-party access to procedure and judicial review

The publication of particulars of the proposed concentration in the Official Gazette
is intended to facilitate provision of relevant information relating to the competitive
effect of the concentration in question by any third party with a legitimate interest.
Thus interested parties, such as competitors in the same market, may contribute their
viewpoints or arguments as to how a proposed concentration would affect the market,
for consideration by the CPC in its deliberations on the compatibility or otherwise of
the proposed concentration with the competitive market in Cyprus.

In the case of a Phase II investigation, the CPC provides persons having a
legitimate interest who do not participate in the concentration with an opportunity to
submit their views regarding the concentration, upon application, in such a manner and
at such time as is in keeping with the relevant time frames that must be adhered to for
the Phase II evaluation.

Further to the information published in the original notice, the CPC takes into
account the legitimate interest of the affected enterprises in the protection of their
business secrets. Where the parties to a concentration wish certain documents to remain
confidential, such documents must be marked as such and reasons justifying their
confidentiality must be given. The CPC and the Service are under a duty to ensure
confidentiality and any authorised officer of the CPC or of the Service or any other
civil servant who acquires any information in relation to a concentration is bound to
secrecy, infringement of which constitutes a criminal offence punishable by both a fine
and imprisonment.

The decisions of the CPC with respect to concentrations of major importance
are considered at law to be administrative decisions issued by a public body, and therefore
subject to judicial review by virtue of Article 146 of the Constitution of the Republic of
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Cyprus. An aggrieved party seeking to annul a decision of the CPC therefore has a right
to file an administrative recourse with the Supreme Court of Cyprus, within 75 days
from receipt of notification of the decision.

IV OTHER STRATEGIC CONSIDERATIONS

On the basis of Council Regulation 1/2003 and EC Merger Control Regulations No
139/2004, cases with a community dimension ate dealt with on a collaborative basis
by the parallel competent authorities. Although the Merger Law predates Cyprus’s
membership of the EU, and so does not make specific reference to cooperation between
the CPC and other relevant authorities within the EU, it is noted that the CPC does
work in a spirit of cooperation where required and is trying raise public awareness of
EU competition laws and policies. In addition, the CPC often refers to EU competition
case law for guidance, and does implement such case law in its decisions with regard to
merger reviews.

A\ OUTLOOK & CONCLUSIONS

Over the course of the past few years, the CPC has seen great changes in its structure,
its way of working and the functions and duties it must now fulfil. The Service has also
been given more authority by recent ministerial orders to carry out further functions and
duties complementary to the role of the CPC.

Although the new Competition Law has brought Cyprus into line with EU
competition rules and regulations, the regulatory regime with regard to mergers and
acquisitions is sorely deficient and outdated. The thresholds in place that trigger
notification requirements are too wide in scope, forcing many parties to notify a
transaction to the CPC that has absolutely no competition effect in Cyprus whatsoever,
and that would not bring about any horizontal or vertical overlap between the market
activities of the parties involved. A notification requirement could merely be triggered
by the fact that one party to the concentration, such as the seller, has sales in Cyprus in
excess of the low sum of €3.417 million. The Merger Law was enacted over 10 years
ago, and does not take into account the economic realities of our time, nor does it
include thresholds that better limit the scope of the law to concentrations that are likely
to have a competition effect in Cyprus. As a result, the workload of the CPC is often
burdened by notification reviews that are irrelevant to the Cyprus competition market,
and that take up time that would be better spent on considering concentrations that raise
genuine market concerns. The cumbersome time frames in place could be reduced to a
shorter period of time in the event of stricter thresholds, as fewer notifications would
then be submitted and reviewed.

This concern is recognised by the government and it is envisaged that new
merger legislation will be enacted within the next year or so. The legislation is still in
the process of initial drafting, but due to the strain on the system brought about by the
ever-increasing volume of notifications it is likely that it will receive urgent attention and
a ‘fast-track’ to enactment, thereby leading to the harmonisation of Cyprus merger law
with relevant EU regulations and policies.

105

Reproduced with permission from Law Business Research Ltd. This article was first published in The MergerControl Review, 1st edition (published
in September 2010 - editor llene Knable Gotts). For further information please email Adam.Sargent@Ibresearch.com



About the Authors

ELEANA SPYRIS
Apndreas Neocleons & Co ILLC

Eleana Spyris is based at the Nicosia office of Andreas Neocleous & Co LLC and is an
associate in the firm’s competition team. A law graduate of Sheffield University, Eleana
successfully completed her LLLM in International Law from the University of Bristol in
2005. She was admitted to the Cyprus Bar in 2006 and has specialised in competition
law issues since.

ANDREAS NEOCLEOUS & CO LLC

Xenios Business Centre

Office 603

Archbishop Makarios I1I Avenue
Nicosia

Cyprus

Tel: +357 22110000

Fax: +357 22110001
info@neocleous.com.
www.neocleous.com

Reproduced with permission from Law Business Research Ltd. This article was first published in The MergerControl Review, 1st edition (published
in September 2010 - editor llene Knable Gotts). For further information please email Adam.Sargent@Ibresearch.com





