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Belgian participation exemption

In order to apply the Belgian participation exeraption
for dividends (the dividend received deduction), the
Belgian shareholder currently has to own at least:

= 10 per cent of the share capital in the distributing
entity; or

= shares in the distributing entity with a total acquisi-
tion value of at least EUR 2.5 million.

The government may abolish the latter condition,
meaning that all shareholders would need to meet the
10 per cent sharehelding threshold (in addition te
other conditions) in order to apply the dividend re-
ceived deduction.

Entry into force

The rule will apply from tax year 2014 onwards. Any
change made to a company’s accounting reference
date on or after November 21, 2012 will be disre-
garded.

VAT and lawyers

Under the budget, lawyers’ fees would become subject
to VAT at a 21 per cent rate. Currently these fees are
not subject to Belgian VAT.

Excise duiies

The budget proposes to increase excise duties on to-
bacco and alcohol.

SICAVS/BEVEKs

The budget would introduce a 25 per cent tax for par-
ticular types of investment companies (certain
SICAVS/BEVEKs). A SICAV/BEVEK  (“Société
d'investissement & variable/Beleggingsvennootschap
met veranderlijk kapitaal “or “Investment company
with variable capital”} is an open-ended collective in-
vestment fund in which the amount of capital varies
according to the number of investors. Shares in the
fund are bought and sold based on the fund’s current
net asset value, SICAV funds are some of the most
common investment vehicles in Europe.

Notional interest deduction

No changes were announced to the notional interest
deduction (“NID") system. However, Belgium might
increase the NID rate for SMEs.

The takeaway

Belgium’s proposed budget measures would impact
US MNCs with Belgian subsidiaries or branches. The
most important measure announced is the new fair
ness tax on companies distributing dividends. The
5.15 per cent tax would be levied on companies that
distribute dividends but do not pay corporate income
tax due to tax loss carry-forwards or notional interest
deductions.

The full details of these measures are not yet avail-
able. However, US MNCs with Belgian subsidiaries or
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branches should consider the potential impact of the
new fairness tax, as well as the other proposed tax
changes.

Axel Smits

Partner, International Tax Services
Email: axel.smits@be.pwc.com
PwC, Belgium

CYPRUS

Clarification regarding the five-year restriction on
carry-foarward of losses

Taxable income and tax losses

The Cyprus Department of Inland Revenue has issued
a circular (Circular 2013/8 dated May 30, 2013} clari-
fying the practical application of the new five-year
limit for carry-forward of losses by companies for
relief against future profits. The limit was introduced
by Article 13 of the Income Tax (Amendment) (No 2}
Law 188(T) of 2012 (“the amendment law”), which en-
tered into force on December 21, 2012.

Prior to that date, tax losses could be carried-
forward indefinitely for relief against future taxable
income, that is income acquired from the ordinary ac-
tivities of a company or income acquired from activi-
ties closely connected with the ordinary activities of
the company.

For the 2012 tax year and subsequent years, the
carry-forward period is limited to five years. Accord-
ingly, only losses incurred in the tax year 2007 and
subsequent years are available for relief against tax-
able income of 2012. Relief is no longer available for
unutilised losses relating to 2006 and earlier years.

Taxation on a temporary assessment basis for the
year 2012

Under the provisions of the Assessment and Collec-
tion of Taxes Law, companies must submit a provi-
sional self-assessment of taxes for the current year no
later than July 31 and pay the estimated tax liability by
instalments before the end of the year. Circular 2013/8
deals with the situation where a company had calcu-
lated the provisional tax payable for 2012 on the basis
of the old rules, which were the rules in force at July
31, 2012, the deadline for submission of provisional
assessments for that year, and had consequently un-
derpaid tax on the basis of the new rules, as a result of
the disallowance of losses of 2006 and earlier tax
years. In general, the Assessment and Collection of
Taxes Law provides for imposition of a surcharge of
10 per cent on underestimations of tax payable, but
Circular 2013/8 makes clear that no surcharge will be
imposed if the underestimation is the result of the in-
clusion in the provisional assessment of losses relat-
ing to 2006 or earlier years.

Losses of permanent estahlishment overseas

The five-year limit also applies to carry-forward of
losses incurred by an overseas permanent establish-
ment. Article 36(3) of the Income Tax Law provides
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that profits of an overseas permanent establishment
are exempt from tax, but losses of an overseas perma-
nent establishment may be offset firstly against profits
of the same year derived from other overseas perma-
nent establishments, and then against taxable income
of the same year. Such losses are available for group
relief. Any unrelieved losses are carried forward to be
offset in the same way. However, if the overseas per-
manent establishment subsequently earns taxable
income, the loss reliefl is clawed back by adding the
amount of loss relief obtained in previous years to tax-
able income for the current year. The circular makes
it clear that this clawback applies only to relief that
has been obtained, and does not extend to losses that
have been claimed but have not been set off due to the
lapse of the five year limitation period.

In contrast to Cyprus-resident trading companies,
the amendment law has no implications for holding
companies, which usually incur small tax losses con-
sisting of administration costs as anmual fees, audit
and other expenses, but whose income in the form of
dividends and profits from the disposal of securities is
exempt from tax in Cyprus.

Although they do not allow for carry-forward of losses
to future accounting periods, Cyprus’s group relief
rules are highly beneficial, allowing tax losses of one
company to be offset against profits of others in the
same group. Two companies are considered to be part
of a group for group relief purposes if either is a 75 per
cent subsidiary of the other, or both are 75 per cent
subsidiaries of a third company. Previously, group
relief was available only if all relevant companies were
members of the same group for the entire financial
year for which tax relief was sought. With effect from
January 1, 2012, a subsidiary formed (but not one ac-
quired) during a tax year is treated as a member of the
group for the entire year, and therefore eligible for
group relief.
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Andreas Neocleous & Co. LLC, Cyprus

HUNGARY

ECHR finds Hungarian tax legislation in breach of
right to private property

The European Court of Human Rights (“ECHR”) finds
Hungarian legislation providing for a 98 per cent tax
over payments to employees of the public sector for
termination of employment in breach of the right to
private property (N.K.M. v Republic of Hungary)

On May 14, 2013, the ECHR issued its judgement in
the case, NK.M. v Republic of Hungary (Application
No. 66529/11). The case refers to the Hungarian rules
which impose a 98 per cent tax on the upper bracket
of severance payments for employees dismissed from
the public sector.
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Ms N.K.M., was a civil servant for 30 years. On May
2011, she was dismissed with effect from July 28,
2011. On dismissal, she received two months’ salary
for June and July 2011, during which time she was ex-
empted from work. In addition, she was to receive sev-
erance pay amounting to eight months’ salary as well
as to an unspecified sum corresponding to her unused
leave of absence. Those benefits were subsequently
taxed at 98 per cent in their part exceeding 3.5 million
Hungarian forints. This represented an overall tax
burden of approximately 52 per cent on the entire
amount of severance pay, as opposed to the general
personal income tax rate of 16 per cent in the relevant
period.

Ms N.K.M. complained under Article 1 of Protocal
No.1 -read alone and in conjunction with Article 13 -
that the imposition of a 98 per cent tax on the upper
bracket of her severance constituted, an unjustified
deprivation of property or alternatively, taxation at an
excessively disproportionate rate, with no remedy
available. She also considered that Article 14 of the
Convention read in conjunction with Article 1 of Pro-
tocol No. 1 had been violated because only those dis-
missed from the public sector were subjected to the
tax and because a preferential threshold was appli-
cable to only a group of those concerned.

Article 1 of Protocol no. 1 of the Convention pro-
vides:

“Every natural or legal person is entitled to the peace-
ful enjoyment of his possessions. No one shall be de-
prived of his possessions except in the public interest
and subject to the conditions provided for by law and
by the general principles of international law.

The preceding provisions shall not, however, in any
way impair the right of a State to enforce such laws as
it deems necessary to control the use of property in ac-
cordance with the general interest or to secure the
payment of taxes or other contributions or penalties.”

The ECHR went on to analyse the several elements
of Article 1 of Protocol 1. It first started by analysing
whether the severance pay received constituted ‘pos-
sessions’ within the meaning of the referred Article, as
Ms N.K.M. had actually never possessed the entire
payment in question since the special tax applicable
had been directly withheld by the tax authorities. The
ECHR observed that the concept of ‘possessions’ in
the first paragraph of Article 1 of Protocol No. 1 has an
autonomous meaning which is not limited to the own-
ership of material goods and is independent from the
formal classification in domestic law. It stated that
‘possessions’ within the meaning of Article I of Proto-
col No. 1 can be either ‘existing possessions’ or assets,
including claims, in respect of which an applicant can
argue that he has at least a legitimate expectation’
that they will be realised. Thus, it considered that a ‘le-
gitimate expectation’ of obtaining an asset may also
enjoy the protection of Article 1 of Protocol No. 1.

The second element analysed by the ECHR was
whether there was an interference with the posses-
sions of the individual. It concluded that a legislative
amendment which removes a legitimate expectation
may amount, in its own right, to an interference with
‘possessions’. In other words, the taxation at stake rep-
resented an interference with the right to peaceful en-
joyment of possessions by Ms N.K.M.
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